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OPINION

LorrieJean Campbell (formerly Lorrie Jean Barnes) (Mother) and Richard Daryl Barnes, Jr.
(Father) were divorced by order entered January 13, 1997. Mother received custody of the parties
three minor children: James Daryl Barnes, born December 25, 1986; Richard Blake Barnes, born
December 25, 1989; and JesseK atherine Barnes, born May 14, 1991. Father wasgranted visitation.
Father remarried in April 1998 and subsequently moved to West Carrollton, Ohio, where he now
lives with hiswife and her teenaged son.

On June 14, 1999, Father filed amotion for change of custody of the three minor children.
The motion alleges that since the granting of the divorce, there has occurred a material change of
circumstances warranting achange of custody in that M other has allowed Don Patrick Campbell to
live in the household with the minor children without the benefit of marriage. The mation also
alleges that Mr. Campbell abuses alcohol and becomes violent when drinking, that said Campbell
hasthreatened oneof the minor children, that said Campbell, whiledrunk, pushed Blake Barnes off
the porch in March of 1999, and that arelative of Mother contacted Father because of her concern



for the welfare of the children. The motion also asserts that Mother has had eight different
residences with the minor children since the divorce was granted, that the oldest child, normally a
good student, ishaving trouble at school and with his health because of stress-related problems, that
the children have had ongoing problems with head lice and that Mother interferes with Father’s
visitation in various ways.

An evidentiary hearing was held March 4, 2000 and proof was introduced supporting the
above-stated allegations in the motion. In addition, proof was introduced concerning Campbell’s
use of alcohol and drugs and his resorting to violence while under their influence. Campbell had
repeatedly assaulted Mother and is presently incarcerated as aresult of such anassault." Therecord
reflectsthat Mother, whileliving with Campbell in the househol d with thechildren, became pregnant
with Campbell’ schild, and after the child’ shirth, sheand Campbell married. The violence between
Mother and Campbell was of such an extent that at least one of the children has hidden in the
bathroom during afight, and another child has had stress-related hedth problems. The Guardian ad
Litem reported that the childrenadvised her that Campbell made inappropriae sexual commentsin
front of them? and that they fear for their Mother’s safety.®> Evidence was also introduced that
Mother continues to smoke in the home and in her automobile in spite of the fact that the youngest
son has asthma. At the conclusion of the evidentiary hearing, the trial court, in granting Father
custody, recited hisfindings, which were made part of theorder for change of custody entered May
26, 2000. The findings provide in part:

...Ms.Barneshas. . . exposed these children to alot of things since
June of ‘98. She's allowed this Mr. Campbell, Mr. Donald Patrick
Campbell, to movein with her. . . ..

In October of ‘98, he committed a Domestic Assaut against
her. She continued tolivewith him, continued to expose her children
to this verbal and abusive behavior that Mr. Campbell was. . . guilty
of. Ms Campbell even admitted that the children were exposed to
drugs and alcohol. Mr. Campbell had a cocaine problem. . . .

In June of ‘99, while she had custody of the children, she
againwas assaulted by Mr. Don Campbell. Thistime, apparently, he
was placed on some kind of probation and was ordered to - - to

1 . . . .
Mr. Cam pbell was apparently convicted of abusing M rs. Campbell and was required to attend counseling
sessionsas part of that conviction. Following the third incidentof abuse which occurred within amonth of his marriage
to Mrs. Campbell, Mr. Campbell’s parole wasrevoked and he was remanded to state custody.

2 The children apparently told the Guardian ad Litem that Mr. Campbell held a phallic object in front of his
groin and told the children that this was w hat he was going to “stick into their mom.”

The parties’ oldestchild told the Guardian ad Litem that he wanted to continue to live with hismother so he
could “protect her.”
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receive treatment through Teen Challenge. Apparently, he didn’t
follow through with that. But yet, she continued to have him come
back to the home. And even though he was in violation of his
probation, he came back to thehome. And then, sheturnsaround and
marries this person in November of ‘99. Thisisthe person who has
exposed her childrento - - to violence, that has been abusive and has
made some very inappropriate commentsin front of her children and
sheturnsaround and marries him and lets him live therein the home
with these - - these three young children.

Then, in December of ‘99, just a month after she's married
this guy, he assaults her again. And she was very hesitant about
doing anything about it and | don’t understand why. But, she waited
until January of 2000 before she even filed a report about it and, of
course, he was, at that time, convicted of it. He admitted to it. His
probation was violated. Y ou know, she never has given up on him.
And | submit that the only reason she's giving up on him now is
because he' srevoked and injail. | think it’s kind of interesting that
when she was asked by the - - when the Guardian ad Litem’ s report
was done and she was asked about whether or not - - upon hisrelease
from jail, whether or not she would allow him to come back and she
said | don't know; | don't know. Weaell, that’'s frightening to the
Court. You know, this is somebody that’s been convicted three
different times of assaulting her, that’s been abusive in from of her
children, and she's willing to take him back again. | just don't
understand that.

The Order aso enjoins “Mother from allowing the minor children to be in the presence of Don
Patrick Campbell at any time.”

Mother has appeal ed, and the soleissue on appeal iswhether thetrial court erred in granting
achange of custody.

Sincethis case wastried by the court sitting without ajury, wereview the case de novo upon
the record with a presumption of correctness of the findings of fact by the trial court. Unless the
evidence preponderates against the findings, we must affirm, absent error of law. T.R.A.P. 13(d).

The threshold issue in a motion to modify custody is whether there has been a material
changein circumstances since theinitia custody determination. See, e.g., Placenciav. Placencia,
3S.W.3d 497,499 (Tenn. Ct. App.1999); Massengalev. Massengale, 915 S.\W.2d 818, 819 (Tenn.
Ct. App.1995); Dailey v. Dailey, 635 SW.2d 391, 393 (Tenn. Ct. App.1981). Oncethetria court
determines that the petitioner has demonstrated a material change in circumstances, the court next
determines what custody arrangement is in the best interests of the child. See, e.g., Placencia, 3
S.W.3d at 499; Varley v. Varley, 934 SW.2d 659, 665-66 (Tenn. Ct. App.1996);T.C.A. § 36-6-106
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(2000 Supp.). Unlessthe trial court finds a material change in circumstances, however, the court
must deny the petition to modify custody. See Placencia, 3 S.W.3d at 499.

The non-custodia parent has the burden of proving a change of circumstances. See, e.g.,
Nicholsv. Nichols, 792 SW.2d 713, 714 (Tenn. 1990); Musselman v. Acuff, 826 SW.2d 920, 922
(Tenn. Ct. App. 1991). Because an original custody decree is res judicata, there is a strong
presumption in favor of the custodial parent which the non-custodial parent can only overcome by
demonstrating that the alleged change in circumstances is “material.” See Taylor v. Taylor, 849
S.W.2d 319, 322 (Tenn. 1993); Nichols, 792 SW.2d at 715-16. This Court has said that amaterial
change in circumstances exists “where continuation of the adjudicated custody will substantially
harm the child.” Wall v. Wall, 907 S.W.2d 829, 834 (Tenn. Ct. App. 1995)(citations omitted).

Based upon the evidence in the record, we hold that thetrial court properly found amaterial
change in circumstances in this case. The remedy of changed custody isdramatic, and it isonly
appropriatewhere the change in the child’ s circumstancesis compelling. See Musselman v. Acuf,
826 S.W.2d 920,922 (Tenn. Ct. App. 1991). Webelieve such compelling circumstances exist here.
Thereisample evidencein therecord to support the allggations of the motion and, together withthe
proof of numerous residences in three yearsand the instability of Mother’ s financial situation, the
evidence supportsthetrial court’sfinding of amaterial change of circumstances. Having properly
found a material change of circumstances, the trial court then correctly found that a change in
custody was in the children’ s best interest.

T.C.A. 836-6-106 (Supp. 2000) requiresthetrial court, inmaki ngadetermination of the best
interest of the children, to consider all relevant factors and provides guidance for the court’s
consideration. The statute provides:

§ 36-6-106. Child custody

In asuit for annulment, divorce, separate maintenance, orin
any other proceeding requiring the court to make a custody
determination regarding a minor child, such determination shall be
made upon the basisof the best interest of the child. The court shall
consider all relevant factorsincluding thefollowing whereapplicable

(1) Thelove, affection and emotional tiesexisting betweenthe
parents and child;

(2) The disposition of the parents to provide the child with
food, clothing, medical care, education and other necessary care and
the degree to which a parent has been the primary care giver;

(3) The importance of continuity in the child's life and the
length of time the child has lived in a stable, satisfactory
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environment; provided, that where there is a finding, under
§ 36-6-106(8), of child abuse, as defined in 88 39-15-401 or
39-15-402, or child sexual abuse, asdefinedin § 37-1-602, by one (1)
parent, and that a non-perpetrating parent has relocated in order to
flee the perpetrating parent, that such relocation shdl not weigh
agang an award of custody;

(4) The stability of the family unit of the parents;
(5) The mental and physical hedlth of the parerts;
(6) The home, school and community record of the child,;

(7) Thereasonable preference of the child if twelve(12) years
of age or older. The court may hear the preference of ayounger child
upon request. The preferences of older children should normally be
given greater weight than those of younger children;

(8) Evidence of physical or emotional abuse to the child, to
the other parent or to any other person; provided, that wherethereare
allegationsthat one (1) parent has committed child abuse, [as defined
in 88 39-15-401 or 39-15-402], or child sexual abuse, [asdeined in
§ 37-1-602], against a family member, the court shall consider all
evidence relevant to the physical and emotional safety of the child,
and determine, by a clear preponderance of the evidence, whether
such abuse has occurred. The court shall include in its decision a
written finding of all evidence, and all findings of facts connected
thereto. In addition, the court shall, where appropriate, refer any
issues of abuse to the juvenile court for further proceedings;

(9 The character and behavior of any other person who
resides in or frequents the home of a parent and such person's
interactions with the child; and

(10) Each parent's past and potential for future performance
of parenting responsihilities, including the willingness and ability of
each of the parentstofacilitate and encourage a close and continuing
parent-child relationship between the child and the other paent,
consistent with the best interest of the child.

T.C.A. § 36-6-106 (2000 Supp.).

In applying the statute to the case at bar, we agree withthetrial court’ sfindings that achange
incustody to Father isintheir bestinterests. Theevidenceestablishesseveral statutory factorswhich
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militate against Mother’ s continued custody of the children. Mr. Campbell’ s presencein the home
poses a serious threat to the physical and mental well-being of the children, and Mother has failed
to provide the children with a stable home environment. Finally, we note that Father’ s situation
appearsquite stable. Heisgainfully employed and hasrecently moved into alarger homewhichcan
more easily accommodate the three children. He appears motivated, yet redlistic, about the
difficulties hewill face inintegrating the children into anew homeand community.

In support of her position, Mother cites the length of time the children have lived with her
and the difficulty of uprooting them from their current situation and moving them to another
community in another state. While we agreethat it may bea challenge for the children to adapt to
a new home and new schools, we believe that the move will result in a far more stable home
environment for the children in the long run. It can hardly be easy for a child to move seven times
ina gpan of threeyears, even if those moves are within a particular community.

Mother pointsto the children’s exemplary school records asevidence that remaining in her
custody isin their best interests. The fact that these children are excellent students, through all the
upheaval in their lives, appears to be less because of Mother’s supervision than because they are
intelligent, resilient children. Mother admitted that she had only been to a few of the children’s
parent-teacher conferences. It isnot clear whether the reason Mrs. Campbell hasfailed to attend all
of the children’s conferences is because she was uninterested or unable to attend, or that as she
testified, “they would do so well in school” that “the teachers didn’t really need to speak with” her.
Giventhelittle supervison the children gopear to need vis-a-vistheir schooling, we are not inclined
to believe that Mother isthe reason for their success

Mother also argues that the trial court failed to consider the wishes of her ddest child in
making its custody determination. Certainly, the court may teke into consideration the “reasonable
preference of the child if twelve (12) years of age or older.” T.C.A. 8 36-6-106(7) (2000 Supp.).
However, inthis case, we concur in thetrial court’ sfindingsthat the preference of the oldest child,
Daryl, should be viewed with skepticism. The Guardian ad Litem report indicates that, although
Daryl “expressed adefinite preferencetoremain . . . with hisMom,” he also stated “ that he planned
to protect hisMom from Campbell.” Evidence presented at trial that Daryl wanted to stay with his
mother in order to protect her from her new husband was uncontradicted. This is but further
evidencethat the children woul d suffer subgtantiad harm if they wereto say in Mother’ s custody.

Mother also assertsthat thetrial court failed to make specificfindingsregarding thefactors
setoutin T.C.A. 8 36-6-106. Although the court did not specifically invoke the statuteinits Order,
it is apparent that the court based its ruling on statutory factors. The statute does not require that
courtsenumerate each of the ten factorsin court findings or even consider each of the ten factorsin
every case.

Finally, Mother claims the trial court disregarded the recommendation of the Guardian ad
Litem, and based itsruling in part on evidence which is not supported by therecord. Whileitistrue



that the Guardian did not recommend achange of custody, it issimply arecommendation which the
court may consider but is not required to follow.

Asto evidence the court may have considered which was not in the record, specifically that
the tria court judge indicated he believed Mother “probably has a drug and alcohol problem,” the
trial court acknowledges that there is no evidence of such a problem except her close association
with Mr. Campbell. However, given the overwhelming evidentiary findings which are supported
by the record in this matter, it does not appear that the court’s statement played any part in its
decision. The evidence simply does not preponderate against the trial court’ s findings.

Therefore, we affirm the Order of the trial court changing custody of the parties’ minor
children to Father. Costs of gpped are assessed to the appell ant, Lorrie Jean Campbell, and her
surety.

W.FRANK CRAWFORD, PRESIDINGJUDGE,W.S.



